Use letterhead or place your address at the end of the letter below your signature
Date

The Honorable Richard Neal

Chairman, Committee on Ways and Means

United States House of Representatives

Washington, DC 20515
Re: Ensure the Employee Retention Credit (ERC) for the More Than 50 Percent Corporate Owner

Dear Congressman Neal:

First, thank you for your service. We appreciate you.

We believe that you and your fellow lawmakers intended the ERC to help small businesses survive the COVID-19 pandemic. You enacted the ERC in the CARES Act along with the sick and family leave credit and the Paycheck Protection Program to help small businesses. They are working.
Now, we need your help in overturning the illogical, unfair, and incorrect IRS Notice 2021-49, which denies the ERC for more-than-50-percent corporate owners.

Why it’s illogical
According to IRS Notice 2021-49, my more than 50 percent-owned corporation can qualify for the ERC on wages it pays to me only if I have no living brothers and sisters, spouse, ancestors, or lineal descendants. But if one of those relatives is alive, I don’t qualify for the ERC. 
If they’re dead, I qualify. If they are alive, I don’t. That’s not logical.
Why it’s unfair
For the 16 months from the passage of the CARES Act in March 2020 to August 4, 2021, we had no word from the IRS that the more-than-50percent owner did not qualify for the ERC. In fact, we had the opposite. 
On November 6, 2020, the IRS issued FAQ 59, which listed the more-than-50-percent owner’s relatives who did not qualify for the credit. FAQ 59 did not disqualify the more-than-50-percent owner or his or her spouse. You can reasonably read this notice, issued eight months after the CARES Act, and conclude the owner qualified for the ERC. That’s what we did.
We claimed the ERC for 2020 and the first two quarters of 2021 under the rules in effect as we knew them. Then, 16 months later, the IRS issued a notice saying we don’t qualify for the ERC. Retroactive rulemaking is unfair.

Why it’s incorrect 
IRC Section 267 is used to disallow activity when there is a sale or exchange. In Notice 2021-49 the IRS applies a double-dip from the owner’s relative to the owner. For example, if I own more than 50 percent of my corporation and my only living relative is my two-year-old daughter, Notice 2021-49 makes 
· my two-year-old daughter the owner of the corporation, 

· makes me an employee of my daughter’s corporation, and 
· then disallows the ERC to me.
You have to believe that making me an employee of my two-year-old daughter’s phantom corporation is an incorrect application of IRC Section 267 to a transaction that does not involve a sale or exchange.

How to make this right

If you believe (as we do) that lawmakers intended to make the ERC a benefit for small corporations, please enact a clarifying law that shows that intent and does away with IRS Notice 2021-49. 

If you believe that the IRS notice expresses lawmakers’ intent to deny the more than 50 percent owner of a corporation the ERC, make a law that states so—but in order to be fair, make it prospective only.

Please inform me of your actions on this critical legislation as soon as you have made a decision. My family and I are counting on your support! I look forward to hearing from you.
Sincerely,


John T. Taxpayer

Company name
Street address

City, State, ZIP code

Phone: xxx-xxx-xxxx
Notes:
1. For where to send the letter, fax, or email, see the list below.

2. Send the letter by fax to save time.
3. Email works too, but you need to fill out the email form, and that takes time.

4. If you call, make sure to cover the points in the letter. You can phone the United States Capitol switchboard at (202) 224-3121. A switchboard operator will connect you directly with the House or Senate office you request.
To be heard on this issue: call, fax, or send an email or letter to the tax law writers, your senators, and your congressional representative:

· Richard Neal, Chairman, Committee on Ways and Means, United States House of Representatives (telephone: 1-202-225-5601; fax: 1-202-225-8112; for email and other contact info, click here)

· Kevin Brady, Ranking Member, Committee on Ways and Means, United States House of Representatives (telephone: 1-202-225-4901; fax: 1-202-225-5524; for email and other contact info, click here)

· Ron Wyden, Chairman, Committee on Finance, United States Senate (telephone: 1-202-224-5244; fax: 1-202-228-2717; for email and other contact info, click here)

· Mike Crapo, Ranking Member, Committee on Finance, United States Senate (telephone: 1-202-224-6142; fax: 1-202-228-1375; for email and other contact info, click here)

· Your two senators (telephone: 1-202-224-3121; for email and other contact info, click here) 
· Your congressional representative (telephone: 1-202-224-3121; for other contact info, click here)

Please note that when you reach out in this way, it often feels as though you are communicating with a black hole and your message is not getting any attention. That’s wrong. Senators and congressional representatives log everything. You are being heard.

Even if you leave a voice mail and receive no reply, know that your voice is being heard.

For the Senate:


The Honorable xxxx xxxxx


Position, Committee (if applicable)


United States Senate


Washington, DC 20510





If you are using your letterhead, omit the company info here. If the letterhead does not have your phone number, you may want to insert it below your name. Also, if you send the letter by fax, you may want to include your fax number under your name.








