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Reg. Section 1.401(k)-1(a)(6)
Certain cash or deferred arrangements.

(a) General rules
...
(6) Rules applicable to cash or deferred arrangements of self-employed individuals –
(i) Application of general rules. Generally, a partnership or sole proprietorship is
permitted to maintain a cash or deferred arrangement, and individual partners or
owners are permitted to make cash or deferred elections with respect to compensation
attributable to services rendered to the entity, under the same rules that apply to other
cash or deferred arrangements. For example, any contributions made on behalf of an
individual partner or owner pursuant to a cash or deferred arrangement of a
partnership or sole proprietorship are elective contributions unless they are designated
or treated as after-tax employee contributions. In the case of a partnership, a cash or
deferred arrangement includes any arrangement that directly or indirectly permits
individual partners to vary the amount of contributions made on their behalf.
Consistent with § 1.402(a)-1(d), the elective contributions under such an arrangement
are includible in income and are not deductible under section 404(a) unless the
arrangement is a qualified cash or deferred arrangement (i.e., the requirements of
section 401(k) and this section are satisfied). Also, even if the arrangement is a
qualified cash or deferred arrangement, the elective contributions are includible in
gross income and are not deductible under section 404(a) to the extent they exceed
the applicable limit under section 402(g). See also § 1.401(a)-30.
(ii) Treatment of matching contributions made on behalf of self-employed individuals.
Under section 402(g)(8), matching contributions made on behalf of a self-employed
individual are not treated as elective contributions made pursuant to a cash or
deferred election, without regard to whether such matching contributions indirectly
permit individual partners to vary the amount of contributions made on their behalf.
(iii)Timing of self-employed individual's cash or deferred election. For purposes of
paragraph (a)(3)(iv) of this section, a partner's compensation is deemed currently
available on the last day of the partnership taxable year and a sole proprietor's
compensation is deemed currently available on the last day of the individual's taxable
year. Accordingly, a self-employed individual may not make a cash or deferred
election with respect to compensation for a partnership or sole proprietorship taxable
year after the last day of that year. See § 1.401(k)-2(a)(4)(ii) for the rules regarding
when these contributions are treated as allocated.

(iv) Special rule for certain payments to self-employed individuals. For purposes of
sections 401(k) and 401(m), the earned income of a self-employed individual for a
taxable year constitutes payment for services during that year. Thus, for example, if a
partnership provides for cash advance payments during the taxable year to be made to
a partner based on the value of the partner's services prior to the date of payment (and
which do not exceed a reasonable estimate of the partner's earned income for the
taxable year), a contribution of a portion of these payments to a profit sharing plan in
accordance with an election to defer the portion of the advance payments does not fail
to be made pursuant to a cash or deferred election within the meaning of paragraph
(a)(3)(iii) of this section merely because the contribution is made before the amount
of the partner's earned income is finally determined and reported. However, see §
1.401(k)-2(a)(4)(ii) for rules on when earned income is treated as received.
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