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Reg. Section 1.263(a)-5(d)(3)
Amounts paid or incurred to facilitate an acquisition of a trade or business, a change in
the capital structure of a business entity, and certain other transactions.
...
(d) Simplifying conventions.
(1) In general. For purposes of this section, employee compensation (within the meaning
of paragraph (d)(2) of this section), overhead, and de minimis costs (within the meaning
of paragraph (d)(3) of this section) are treated as amounts that do not facilitate a
transaction described in paragraph (a) of this section.
(2) Employee compensation.
(i) In general. The term employee compensation means compensation (including
salary, bonuses and commissions) paid to an employee of the taxpayer. For
purposes of this section, whether an individual is an employee is determined in
accordance with the rules contained in section 3401(c) and the regulations
thereunder.
(ii) Certain amounts treated as employee compensation. For purposes of this
section, a guaranteed payment to a partner in a partnership is treated as employee
compensation. For purposes of this section, annual compensation paid to a
director of a corporation is treated as employee compensation. For example, an
amount paid to a director of a corporation for attendance at a regular meeting of
the board of directors (or committee thereof) is treated as employee compensation
for purposes of this section. However, an amount paid to the director for
attendance at a special meeting of the board of directors (or committee thereof) is
not treated as employee compensation. An amount paid to a person that is not an
employee of the taxpayer (including the employer of the individual who performs
the services) is treated as employee compensation for purposes of this section
only if the amount is paid for secretarial, clerical, or similar administrative
support services (other than services involving the preparation and distribution of
proxy solicitations and other documents seeking shareholder approval of a
transaction described in paragraph (a) of this section). In the case of an affiliated
group of corporations filing a consolidated federal income tax return, a payment
by one member of the group to a second member of the group for services
performed by an employee of the second member is treated as employee
compensation if the services provided by the employee are provided at a time
during which both members are affiliated.
(3) De minimis costs.

(i) In general. The term de minimis costs means amounts (other than employee
compensation and overhead) paid in the process of investigating or otherwise
pursuing a transaction described in paragraph (a) of this section if, in the
aggregate, the amounts do not exceed $5,000 (or such greater amount as may be
set forth in published guidance). If the amounts exceed $5,000 (or such greater
amount as may be set forth in published guidance), none of the amounts are de
minimis costs within the meaning of this paragraph (d)(3). For purposes of this
paragraph (d)(3), an amount paid in the form of property is valued at its fair
market value at the time of the payment.
(ii) Treatment of commissions. The term de minimis costs does not include
commissions paid to facilitate a transaction described in paragraph (a) of this
section.
(4) Election to capitalize. A taxpayer may elect to treat employee compensation,
overhead, or de minimis costs paid in the process of investigating or otherwise pursuing a
transaction described in paragraph (a) of this section as amounts that facilitate the
transaction. The election is made separately for each transaction and applies to employee
compensation, overhead, or de minimis costs, or to any combination thereof. For
example, a taxpayer may elect to treat overhead and de minimis costs, but not employee
compensation, as amounts that facilitate the transaction. A taxpayer makes the election by
treating the amounts to which the election applies as amounts that facilitate the
transaction in the taxpayer's timely filed original federal income tax return (including
extensions) for the taxable year during which the amounts are paid. In the case of an
affiliated group of corporations filing a consolidated return, the election is made
separately with respect to each member of the group, and not with respect to the group as
a whole. In the case of an S corporation or partnership, the election is made by the S
corporation or by the partnership, and not by the shareholders or partners. An election
made under this paragraph (d)(4) is revocable with respect to each taxable year for which
made only with the consent of the Commissioner.
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