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Reg. Section 1.132-5(a)(1)(v)
Working condition fringes.

(@) In general -- (1) Definition. Gross income does not include the value of a working condition
fringe. A "working condition fringe" is any property or service provided to an employee of an
employer to the extent that, if the employee paid for the property or service, the amount paid
would be allowable as a deduction under section 162 or 167.

(i) A service or property offered by an employer in connection with a flexible spending
account is not excludable from gross income as a working condition fringe. For purposes of the
preceding sentence, a flexible spending account is an agreement (whether or not written) entered
into between an employer and an employee that makes available to the employee over a time
period a certain level of unspecified non-cash benefits with a pre-determined cash value.

(ii) If, under section 274 or any other section, certain substantiation requirements must be
met in order for a deduction under section 162 or 167 to be allowable, then those substantiation
requirements apply when determining whether a property or service is excludable as a working
condition fringe.

(iii) An amount that would be deductible by the employee under a section other than section
162 or 167, such as section 212, is not a working condition fringe.

(iv) A physical examination program provided by the employer is not excludable as a
working condition fringe even if the value of such program might be deductible to the employee
under section 213. The previous sentence applies without regard to whether the employer makes
the program mandatory to some or all employees.

(v) A cash payment made by an employer to anemployee will not qualify as a working
condition fringe unless the employer requires the employee to --

(A) Use the payment for expenses in connection with a specific or pre-arranged activity or
undertaking for which a deduction is allowable under section 162 or 167,

(B) Verify that the payment is actually used for such expenses, and
(C) Return to the employer any part of the payment not so used.
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