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Reg. Section 1.127-2(e)
Qualified educational assistance program

(e) Prohibited discrimination—
(1) Eligibility for benefits. The program must benefit the employer's employees
generally. Among those benefited may be employees who are officers,
shareholders, self-employed or highly compensated. A program is not for the
benefit of employees generally, however, if the program discriminates in favor of
employees described in the preceeding sentence (or in favor of their spouses and
dependents who are themselves employees) in requirements relating to eligibility
for benefits. Thus, although a program need not provide benefits for all
employees, it must benefit those employees who qualify under a classification of
employees that does not discriminate in favor of the employees with respect to
whom discrimination is prohibited. The classification of employees to be
considered benefited will consist of that group of employees who are actually
eligible for educational assistance under the program, taking into account the
eligibility requirements set forth in the written plan, the eligibility requirements
reflected in the types of educational assistance available under the program, and
any other conditions that may affect the availability of benefits under the
program. Thus, for example, if an employer's plan provides that all employees are
eligible for educational assistance, yet limits that assistance to courses of study
leading to post-graduate degrees in fields relating to the employer's business, then
only those employees able to pursue such a course of study are considered
actually eligible for educational assistance under the program. Whether any
classification of employees discriminates in favor of employees with respect to
whom discrimination is prohibited will generally be determined by applying the
same standards as are applied under section 410(b)(1)(B) (relating to qualified
pension, profit-sharing and stock bonus plans), without regard to section
401(a)(5). For purposes of making this determination, there shall be excluded
from consideration employees not covered by the program who are included in a
unit of employees covered by an agreement which the Secretary of Labor finds to
be a collective bargaining agreement between employee representatives and one
or more employers, if the Internal Revenue Service finds that educational
assistance benefits were the subject of good faith bargaining between the
employee representatives and the employer or employers. For purposes of
determining whether such bargaining occurred, it is not material that the
employees are not covered by another educational assistance program or that the
employer's present program was not considered in the bargaining.

(2) Factors not considered in determining the existence of prohibited discrimination.
A program shall not be considered discriminatory under this paragraph (e) merely
because—
i. Different types of educational assistance available under the program are
utilized to a greater degree by employees with respect to whom
discrimination is prohibited than by other employees, or
ii. With respect to a course of study for which benefits are otherwise
available, successful completion of the course, attaining a particular
course grade, or satisfying a reasonable condition subsequent (such as
remaining employed for one year after completing the course) are required
or considered in determining the availability of benefits.

