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Reg. Section 1.263(a)-5(e)
Amounts paid or incurred to facilitate an acquisition of a trade or business, a change in
the capital structure of a business entity, and certain other transactions.
...
(e) Certain acquisitive transactions –
(1) In general. Except as provided in paragraph (e)(2) of this section (relating to inherently
facilitative amounts), an amount paid by the taxpayer in the process of investigating or
otherwise pursuing a covered transaction (as described in paragraph (e)(3) of this section)
facilitates the transaction within the meaning of this section only if the amount relates to
activities performed on or after the earlier of –
(i) The date on which a letter of intent, exclusivity agreement, or similar written
communication (other than a confidentiality agreement) is executed by
representatives of the acquirer and the target; or
(ii) The date on which the material terms of the transaction (as tentatively agreed to by
representatives of the acquirer and the target) are authorized or approved by the
taxpayer's board of directors (or committee of the board of directors) or, in the case of
a taxpayer that is not a corporation, the date on which the material terms of the
transaction (as tentatively agreed to by representatives of the acquirer and the target)
are authorized or approved by the appropriate governing officials of the taxpayer. In
the case of a transaction that does not require authorization or approval of the
taxpayer's board of directors (or appropriate governing officials in the case of a
taxpayer that is not a corporation) the date determined under this paragraph (e)(1)(ii)
is the date on which the acquirer and the target execute a binding written contract
reflecting the terms of the transaction.
(2) Exception for inherently facilitative amounts. An amount paid in the process of
investigating or otherwise pursuing a covered transaction facilitates that transaction if the
amount is inherently facilitative, regardless of whether the amount is paid for activities
performed prior to the date determined under paragraph (e)(1) of this section. An amount
is inherently facilitative if the amount is paid for -(i) Securing an appraisal, formal written evaluation, or fairness opinion related to the
transaction;
(ii) Structuring the transaction, including negotiating the structure of the transaction and
obtaining tax advice on the structure of the transaction (for example, obtaining tax
advice on the application of section 368);

(iii)Preparing and reviewing the documents that effectuate the transaction (for example, a
merger agreement or purchase agreement);
(iv) Obtaining regulatory approval of the transaction, including preparing and reviewing
regulatory filings;
(v) Obtaining shareholder approval of the transaction (for example, proxy costs,
solicitation costs, and costs to promote the transaction to shareholders); or
(vi) Conveying property between the parties to the transaction (for example, transfer taxes
and title registration costs).
(3) Covered transactions. For purposes of this paragraph (e), the term covered transaction
means the following transactions:
(i) A taxable acquisition by the taxpayer of assets that constitute a trade or business.
(ii) A taxable acquisition of an ownership interest in a business entity (whether the
taxpayer is the acquirer in the acquisition or the target of the acquisition) if,
immediately after the acquisition, the acquirer and the target are related within the
meaning of section 267(b) or 707(b).
(iii)A reorganization described in section 368(a)(1)(A), (B), or (C) or a reorganization
described in section 368(a)(1)(D) in which stock or securities of the corporation to
which the assets are transferred are distributed in a transaction which qualifies under
section 354 or 356 (whether the taxpayer is the acquirer or the target in the
reorganization).
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