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Internal Revenue Code Section 7701(b)(1) 
Definitions 

. . . 

(b) Definition of resident alien and nonresident alien.

(1) In general.

For purposes of this title (other than subtitle B)-

(A) Resident alien. An alien individual shall be treated as a resident of the United

States with respect to any calendar year if (and only if) such individual meets the

requirements of clause (i), (ii) , or (iii) :

(i) Lawfully admitted for permanent residence. Such individual is a lawful

permanent resident of the United States at any time during such calendar

year.

(ii) Substantial presence test. Such individual meets the substantial

presence test of paragraph (3).

(iii) First year election. Such individual makes the election provided in

paragraph (4).

(B) Nonresident alien. An individual is a nonresident alien if such individual is

neither a citizen of the United States nor a resident of the United States (within

the meaning of subparagraph (A) ).

(2) Special rules for first and last year of residency.

(A) First year of residency.

(i) In general. If an alien individual is a resident of the United States

under paragraph (1)(A) with respect to any calendar year, but was not a

resident of the United States at any time during the preceding calendar

year, such alien individual shall be treated as a resident of the United

States only for the portion of such calendar year which begins on the

residency starting date.

(ii) Residency starting date for individuals lawfully admitted for

permanent residence. In the case of an individual who is a lawfully

permanent resident of the United States at any time during the calendar

year, but does not meet the substantial presence test of paragraph (3), the

residency starting date shall be the first day in such calendar year on

which he was present in the United States while a lawful permanent

resident of the United States.
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(iii)  Residency starting date for individuals meeting substantial presence 

test. In the case of an individual who meets the substantial presence test of 

paragraph (3) with respect to any calendar year, the residency starting date 

shall be the first day during such calendar year on which the individual is 

present in the United States. 

 

(iv)  Residency starting date for individuals making first year election. In 

the case of an individual who makes the election provided by paragraph 

(4) with respect to any calendar year, the residency starting date shall be 

the 1st day during such calendar year on which the individual is treated as 

a resident of the United States under that paragraph. 

 

(B)  Last year of residency. An alien individual shall not be treated as a resident 

of the United States during a portion of any calendar year if- 

(i)  such portion is after the last day in such calendar year on which the 

individual was present in the United States (or, in the case of an individual 

described in paragraph (1)(A)(i), the last day on which he was so 

described), 

 

(ii)  during such portion the individual has a closer connection to a foreign 

country than to the United States, and 

 

(iii)  the individual is not a resident of the United States at any time during 

the next calendar year. 

 

(C)  Certain nominal presence disregarded. 

(i)  In general. For purposes of subparagraphs (A)(iii) and (B) , an 

individual shall not be treated as present in the United States during any 

period for which the individual establishes that he has a closer connection 

to a foreign country than to the United States. 

 

(ii)  Not more than 10 days disregarded. Clause (i) shall not apply to more 

than 10 days on which the individual is present in the United States. 

 

(3)  Substantial presence test. 

(A)  In general. Except as otherwise provided in this paragraph, an individual 

meets the substantial presence test of this paragraph with respect to any calendar 

year (hereinafter in this subsection referred to as the "current year") if- 

(i)  such individual was present in the United States on at least 31 days 

during the calendar year, and 

 

(ii)  the sum of the number of days on which such individual was present 

in the United States during the current year and the 2 preceding calendar 

years (when multiplied by the applicable multiplier determined under the 

following table) equals or exceeds 183 days: 

In the case of days in:  The applicable multiplier is: 

Current year   1  

1st preceding year  ⅓ 

2nd preceding year  ⅙ 



 

(B)  Exception where individual is present in the United States during less than 

one-half of current year and closer connection to foreign country is established. 

An individual shall not be treated as meeting the substantial presence test of this 

paragraph with respect to any current year if- 

(i)  such individual is present in the United States on fewer than 183 days 

during the current year, and 

 

(ii)  it is established that for the current year such individual has a tax 

home (as defined in section 911(d)(3) without regard to the second 

sentence thereof) in a foreign country and has a closer connection to such 

foreign country than to the United States. 

 

(C)  Subparagraph (B) not to apply in certain cases. Subparagraph (B) shall not 

apply to any individual with respect to any current year if at any time during such 

year- 

(i)  such individual had an application for adjustment of status pending, or 

 

(ii)  such individual took other steps to apply for status as a lawful 

permanent resident of the United States. 

 

(D)  Exception for exempt individuals or for certain medical conditions. An 

individual shall not be treated as being present in the United States on any day if- 

(i)  such individual is an exempt individual for such day, or 

 

(ii)  such individual was unable to leave the United States on such day 

because of a medical condition which arose while such individual was 

present in the United States. 

 

(4)  First-year election. 

(A)  An alien individual shall be deemed to meet the requirements of this 

subparagraph if such individual- 

(i)  is not a resident of the United States under clause (i) or (ii) of 

paragraph (1)(A) with respect to a calendar year (hereinafter referred to as 

the "election year"), 

 

(ii)  was not a resident of the United States under paragraph (1)(A) with 

respect to the calendar year immediately preceding the election year, 

 

(iii)  is a resident of the United States under clause (ii) of paragraph (1)(A) 

with respect to the calendar year immediately following the election year, 

and 

 

(iv)  is both- 

(I)  present in the United States for a period of at least 31 

consecutive days in the election year, and 

 

(II)  present in the United States during the period beginning with 

the first day of such 31-day period and ending with the last day of 



the election year (hereinafter referred to as the "testing period") for 

a number of days equal to or exceeding 75 percent of the number 

of days in the testing period (provided that an individual shall be 

treated for purposes of this subclause as present in the United 

States for a number of days during the testing period not exceeding 

5 days in the aggregate, notwithstanding his absence from the 

United States on such days). 

 

(B)  An alien individual who meets the requirements of subparagraph (A) shall, if 

he so elects, be treated as a resident of the United States with respect to the 

election year. 

 

(C)  An alien individual who makes the election provided by subparagraph (B) 

shall be treated as a resident of the United States for the portion of the election 

year which begins on the 1st day of the earliest testing period during such year 

with respect to which the individual meets the requirements of clause (iv) of 

subparagraph (A). 

 

(D)  The rules of subparagraph (D)(i) of paragraph (3) shall apply for purposes of 

determining an individual's presence in the United States under this paragraph. 

 

(E)  An election under subparagraph (B) shall be made on the individual's tax 

return for the election year, provided that such election may not be made before 

the individual has met the substantial presence test of paragraph (3) with respect 

to the calendar year immediately following the election year. 

 

(F)  An election once made under subparagraph (B) remains in effect for the 

election year, unless revoked with the consent of the Secretary. 

 

(5)  Exempt individual defined. 

For purposes of this subsection- 

(A)  In general. An individual is an exempt individual for any day if, for such day, 

such individual is- 

(i)  a foreign government-related individual, 

 

(ii)  a teacher or trainee, 

 

(iii)  a student, or 

 

(iv)  a professional athlete who is temporarily in the United States to 

compete in a sports event- 

(I)  which is organized for the primary purpose of benefiting an 

organization which is described in section 501(c)(3) and exempt 

from tax under section 501(a), 

 

(II)  all of the net proceeds of which are contributed to such 

organization, and, 

 



(III)  which utilizes volunteers for substantially all of the work 

performed in carrying out such event. 

 

(B)  Foreign government-related individual. The term "foreign government-

related individual" means any individual temporarily present in the United States 

by reason of- 

(i)  diplomatic status, or a visa which the Secretary (after consultation with 

the Secretary of State) determines represents full-time diplomatic or 

consular status for purposes of this subsection, 

 

(ii)  being a full-time employee of an international organization, or 

 

(iii)  being a member of the immediate family of an individual described 

in clause (i) or (ii) . 

 

(C)  Teacher or trainee. The term "teacher or trainee" means any individual- 

(i)  who is temporarily present in the United States under subparagraph (J) 

or (Q) of section 101(15) of the Immigration and Nationality Act (other 

than as a student), and 

 

(ii)  who substantially complies with the requirements for being so present. 

 

(D)  Student. The term "student" means any individual- 

(i)  who is temporarily present in the United States- 

(I)  under subparagraph (F) or (M) of section 101(15) of the 

Immigration and Nationality Act, or 

 

(II)  as a student under subparagraph (J) or (Q) of such section 

101(15), and 

 

(ii)  who substantially complies with the requirements for being so present. 

 

(E)  Special rules for teachers, trainees, and students. 

(i)  Limitation on teachers and trainees. An individual shall not be treated 

as an exempt individual by reason of clause (ii) of subparagraph (A) for 

the current year if, for any 2 calendar years during the preceding 6 

calendar years, such person was an exempt person under clause (ii) or (iii) 

of subparagraph (A). In the case of an individual all of whose 

compensation is described in section 872(b)(3) , the preceding sentence 

shall be applied by substituting "4 calendar years" for "2 calendar years". 

 

(ii)  Limitation on students. For any calendar year after the 5th calendar 

year for which an individual was an exempt individual under clause (ii) or 

(iii) of subparagraph (A) , such individual shall not be treated as an 

exempt individual by reason of clause (iii) of subparagraph (A), unless 

such individual establishes to the satisfaction of the Secretary that such 

individual does not intend to permanently reside in the United States and 

that such individual meets the requirements of subparagraph (D)(ii). 

 



(6)  Lawful permanent resident. 

For purposes of this subsection, an individual is a lawful permanent resident of the 

United States at any time if- 

(A)  such individual has the status of having been lawfully accorded the privilege 

of residing permanently in the United States as an immigrant in accordance with 

the immigration laws, and 

 

(B)  such status has not been revoked (and has not been administratively or 

judicially determined to have been abandoned). 

 

An individual shall cease to be treated as a lawful permanent resident of the United States 

if such individual commences to be treated as a resident of a foreign country under the 

provisions of a tax treaty between the United States and the foreign country, does not 

waive the benefits of such treaty applicable to residents of the foreign country, and 

notifies the Secretary of the commencement of such treatment. 

 

(7)  Presence in the United States. 

For purposes of this subsection- 

(A)  In general. Except as provided in subparagraph (B) , (C) , or (D) , an 

individual shall be treated as present in the United States on any day if such 

individual is physically present in the United States at any time during such day. 

 

(B)  Commuters from Canada or Mexico. If an individual regularly commutes to 

employment (or self-employment) in the United States from a place of residence 

in Canada or Mexico, such individual shall not be treated as present in the United 

States on any day during which he so commutes. 

 

(C)  Transit between 2 foreign points. If an individual, who is in transit between 2 

points outside the United States, is physically present in the United States for less 

than 24 hours, such individual shall not be treated as present in the United States 

on any day during such transit. 

 

(D)  Crew members temporarily present. An individual who is temporarily present 

in the United States on any day as a regular member of the crew of a foreign 

vessel engaged in transportation between the United States and a foreign country 

or a possession of the United States shall not be treated as present in the United 

States on such day unless such individual otherwise engages in any trade or 

business in the United States on such day. 

 

(8)  Annual statements. 

The Secretary may prescribe regulations under which an individual who (but for 

subparagraph (B) or (D) of paragraph (3)) would meet the substantial presence test of 

paragraph (3) is required to submit an annual statement setting forth the basis on which 

such individual claims the benefits of subparagraph (B) or (D) of paragraph (3) , as the 

case may be. 

 

(9)  Taxable year. 



(A)  In general. For purposes of this title, an alien individual who has not 

established a taxable year for any prior period shall be treated as having a taxable 

year which is the calendar year. 

 

(B)  Fiscal year taxpayer. If- 

(i)  an individual is treated under paragraph (1) as a resident of the United 

States for any calendar year, and 

 

(ii)  after the application of subparagraph (A), such individual has a 

taxable year other than a calendar year, 

 

he shall be treated as a resident of the United States with respect to any portion of a 

taxable year which is within such calendar year. 

 

(10)  Coordination with section 877 . 

If- 

(A)  an alien individual was treated as a resident of the United States during any 

period which includes at least 3 consecutive calendar years (hereinafter referred to 

as the "initial residency period"), and 

 

(B)  such individual ceases to be treated as a resident of the United States but 

subsequently becomes a resident of the United States before the close of the 3rd 

calendar year beginning after the close of the initial residency period, 

 

such individual shall be taxable for the period after the close of the initial residency 

period and before the day on which he subsequently became a resident of the United 

States in the manner provided in section 877(b). The preceding sentence shall apply only 

if the tax imposed pursuant to section 877(b) exceeds the tax which, without regard to 

this paragraph, is imposed pursuant to section 871. 

 

(11)  Regulations. 

The Secretary shall prescribe such regulations as may be necessary or appropriate to 

carry out the purposes of this subsection. 

 

. . . 

       

 

 


