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Internal Revenue Code Section 414(q) 
Definitions and special rules. 
 
. . . 
 
(q) Highly compensated employee. 
 
   (1) In general.  The term "highly compensated employee" means any employee who— 
 
      (A) was a 5-percent owner at any time during the year or the preceding year, or 
 
      (B) for the preceding year— 
 
         (i) had compensation from the employer in excess of $ 80,000, and 
 
         (ii) if the employer elects the application of this clause for such preceding year, was in the 
top-paid group of employees for such preceding year. 
 
   The Secretary shall adjust the $ 80,000 amount under subparagraph (B) at the same time and in 
the same manner as under section 415(d), except that the base period shall be the calendar 
quarter ending September 30, 1996. 
 
   (2) 5-percent owner.  An employee shall be treated as a 5-percent owner for any year if at any 
time during such year such employee was a 5-percent owner (as defined in section 416(i)(1)) of 
the employer. 
 
   (3) Top-paid group.  An employee is in the top-paid group of employees for any year if such 
employee is in the group consisting of the top 20 percent of the employees when ranked on the 
basis of compensation paid during such year. 
 
   (4) Compensation.  For purposes of this subsection, the term "compensation" has the meaning 
given such term by section 415(c)(3). 
 
   (5) Excluded employees.  For purposes of subsection (r) and for purposes of determining the 
number of employees in the top-paid group, the following employees shall be excluded— 
 
      (A) employees who have not completed 6 months of service, 
 
      (B) employees who normally work less than 17 1/2 hours per week, 
 
      (C) employees who normally work during not more than 6 months during any year, 
 
      (D) employees who have not attained age 21, and 
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      (E) except to the extent provided in regulations, employees who are included in a unit of 
employees covered by an agreement which the Secretary of Labor finds to be a collective 
bargaining agreement between employee representatives and the employer. 
 
   Except as provided by the Secretary, the employer may elect to apply subparagraph (A), (B), 
(C), or (D) by substituting a shorter period of service, smaller number of hours or months, or 
lower age for the period of service, number of hours or months, or age (as the case may be) than 
that specified in such subparagraph. 
   (6) Former employees.  A former employee shall be treated as a highly compensated employee 
if-- 
      (A) such employee was a highly compensated employee when such employee separated from 
service, or 
 
      (B) such employee was a highly compensated employee at any time after attaining age 55. 
 
   (7) Coordination with other provisions.  Subsections (b), (c), (m), (n), and (o) shall be applied 
before the application of this subsection. 
 
   (8) Special rule for nonresident aliens.  For purposes of this subsection and subsection (r), 
employees who are nonresident aliens and who receive no earned income (within the meaning of 
section 911(d)(2)) from the employer which constitutes income from sources within the United 
States (within the meaning of section 861(a)(3)) shall not be treated as employees. 
 
   (9) Certain employees not considered highly compensated and excluded employees under pre-
ERISA rules for church plans.  In the case of a church plan (as defined in subsection (e)), no 
employee shall be considered an officer, a person whose principal duties consist of supervising 
the work of other employees, or a highly compensated employee for any year unless such 
employee is a highly compensated employee under paragraph (1) for such year. 
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