BRADFORD ., peduction Letter

CLICK HERE to return to the home page

Internal Revenue Code Section 168(k)
Accelerated cost recovery system

(k) Special allowance for certain property acquired after December 31, 2007, and before
January 1, 2010.
(1) Additional allowance. In the case of any qualified property—

(A) the depreciation deduction provided by section 167(a) for the taxable
year in which such property is placed in service shall include an
allowance equal to 50 percent of the adjusted basis of the qualified
property, and

(B) the adjusted basis of the qualified property shall be reduced by the
amount of such deduction before computing the amount otherwise
allowable as a depreciation deduction under this chapter for such taxable
year and any subsequent taxable year.

(2) Qualified property. For purposes of this subsection—
(A) In general. The term "qualified property” means property—
@M .

(I) to which this section applies which has a recovery period of
20 years or less,

(1) which is computer software (as defined in section
167(f)(1)(B)) for which a deduction is allowable under
section 167(a) without regard to this subsection,

N which is water utility property, or

(V) which is qualified leasehold improvement property,

(ii) the original use of which commences with the taxpayer after
December 31, 2007,

(iiii) which is—

(I) acquired by the taxpayer after December 31, 2007, and
before January 1, 2010, but only if no written binding


http://www.bradfordtaxinstitute.com/

contract for the acquisition was in effect before January 1,
2008, or

(1) acquired by the taxpayer pursuant to a written binding
contract which was entered into after December 31, 2007,
and before January 1, 2010, and

(iv)which is placed in service by the taxpayer before January 1, 20009,
or, in the case of property described in subparagraph (B) or (C),
before January 1, 2011.

(B) Certain property having longer production periods treated as qualified
property.

(i) Ingeneral. The term "qualified property" includes any property if
such property—

(I) meets the requirements of clauses (i), (ii), (iii), and (iv) of
subparagraph (A),

(1) has a recovery period of at least 10 years or is
transportation property,

N IS subject to section 263A, and

(V) meets the requirements of clause (iii) of section
263A(f)(1)(B) (determined as if such clauses also apply to
property which has a long useful life (within the meaning
of section 263A(f))).

(ii) Only pre-January 1, 2010, basis eligible for additional allowance.
In the case of property which is qualified property solely by reason
of clause (i), paragraph (1) shall apply only to the extent of the
adjusted basis thereof attributable to manufacture, construction, or
production before January 1, 2010.

(iii) Transportation property. For purposes of this subparagraph, the
term "transportation property" means tangible personal property
used in the trade or business of transporting persons or property.

(iv) Application of subparagraph. This subparagraph shall not apply to
any property which is described in subparagraph (C).

(C) Certain aircraft. The term "qualified property™ includes property—

(i) which meets the requirements of clauses (ii), (iii), and (iv) of
subparagraph (A),



(i1) which is an aircraft which is not a transportation property (as
defined in subparagraph (B)(iii)) other than for agricultural or
firefighting purposes,

(iii)which is purchased and on which such purchaser, at the time of the
contract for purchase, has made a nonrefundable deposit of the
lesser of—

(I) 10 percent of the cost, or
(11) $100,000, and
(iv)which has—
() an estimated production period exceeding 4 months, and
(11) a cost exceeding $200,000.
(D) Exceptions.

(i) Alternative depreciation property. The term "qualified property"
shall not include any property to which the alternative depreciation
system under subsection (g) applies, determined—

(1) without regard to paragraph (7) of subsection (g) (relating
to election to have system apply), and

(1) after application of section 280F(b) (relating to listed
property with limited business use).

(ii) Qualified New York Liberty Zone leasehold improvement
property. The term "qualified property" shall not include any
qualified New York Liberty Zone leasehold improvement property
(as defined in section 1400L(c)(2)).

(iii)Election out. If a taxpayer makes an election under this clause with
respect to any class of property for any taxable year, this
subsection shall not apply to all property in such class placed in
service during such taxable year.

(E) Special rules.

(i) Self-constructed property. In the case of a taxpayer manufacturing,
constructing, or producing property for the taxpayer's own use, the
requirements of clause (iii) of subparagraph (A) shall be treated as
met if the taxpayer begins manufacturing, constructing, or
producing the property after December 31, 2007, and before
January 1, 2010.



(i) Sale-leasebacks. For purposes of clause (iii) and subparagraph
(A)(ii), if property is—

() originally placed in service after December 31, 2007, by a
person, and

(1) sold and leased back by such person within 3 months after
the date such property was originally placed in service,
such property shall be treated as originally placed in service
not earlier than the date on which such property is used
under the leaseback referred to in subclause (11).

(iii)Syndication. For purposes of subparagraph (A)(ii), if—

(I) property is originally placed in service after December 31,
2007, by the lessor of such property,

(1) such property is sold by such lessor or any subsequent
purchaser within 3 months after the date such property was
originally placed in service (or, in the case of multiple units
of property subject to the same lease, within 3 months after
the date the final unit is placed in service, so long as the
period between the time the first unit is placed in service
and the time the last unit is placed in service does not
exceed 12 months), and

N the user of such property after the last sale during
such 3-month period remains the same as when such
property was originally placed in service, such property
shall be treated as originally placed in service not earlier
than the date of such last sale.

(iv)Limitations related to users and related parties. The term "qualified
property" shall not include any property if—

() the user of such property (as of the date on which such
property is originally placed in service) or a person which
is related (within the meaning of section 267(b) or 707(b))
to such user or to the taxpayer had a written binding
contract in effect for the acquisition of such property at any
time on or before December 31, 2007, or

(1) in the case of property manufactured, constructed, or
produced for such user's or person's own use, the
manufacture, construction, or production of such property
began at any time on or before December 31, 2007.

(F) Coordination with section 280F. For purposes of section 280F—



(i) Automobiles. In the case of a passenger automobile (as defined in
section 280F(d)(5)) which is qualified property, the Secretary shall
increase the limitation under section 280F(a)(1)(A)(i) by $8,000.

(ii) Listed property. The deduction allowable under paragraph (1) shall
be taken into account in computing any recapture amount under
section 280F(b)(2).

(G) Deduction allowed in computing minimum tax. For purposes of
determining alternative minimum taxable income under section 55, the
deduction under subsection (a) for qualified property shall be
determined under this section without regard to any adjustment under
section 56.

(3) Qualified leasehold improvement property. For purposes of this subsection—

(A) In general. The term "qualified leasehold improvement property” means
any improvement to an interior portion of a building which is
nonresidential real property if—

(i) such improvement is made under or pursuant to a lease (as defined
in subsection (h)(7))—

() by the lessee (or any sublessee) of such portion, or
(11) by the lessor of such portion,

(ii) such portion is to be occupied exclusively by the lessee (or any
sublessee) of such portion, and

(iii)such improvement is placed in service more than 3 years after the
date the building was first placed in service.

(B) Certain improvements not included. Such term shall not include any
improvement for which the expenditure is attributable to—

(i) the enlargement of the building,
(i) any elevator or escalator,
(iii)any structural component benefiting a common area, and
(iv)the internal structural framework of the building.
(C) Definitions and special rules. For purposes of this paragraph—
(i) Commitment to lease treated as lease. A commitment to enter into

a lease shall be treated as a lease, and the parties to such
commitment shall be treated as lessor and lessee, respectively.



(ii) Related persons. A lease between related persons shall not be
considered a lease. For purposes of the preceding sentence, the
term "related persons™ means—

(I) members of an affiliated group (as defined in section 1504),
and

(I1) persons having a relationship described in subsection (b) of
section 267; except that, for purposes of this clause, the
phrase "80 percent or more" shall be substituted for the
phrase "more than 50 percent” each place it appears in such
subsection.

(4) Election to accelerate the AMT and research credits in lieu of bonus depreciation.
(A) In general. If a corporation elects to have this paragraph apply for the
first taxable year of the taxpayer ending after March 31, 2008, in the
case of such taxable year and each subsequent taxable year—

(i) paragraph (1) shall not apply to any eligible qualified property
placed in service by the taxpayer,

(ii) the applicable depreciation method used under this section with
respect to such property shall be the straight line method, and

(iii)each of the limitations described in subparagraph (B) for any such
taxable year shall be increased by the bonus depreciation amount
which is—

() determined for such taxable year under subparagraph (C),
and

(1) allocated to such limitation under subparagraph (E).

(B) Limitations to be increased. The limitations described in this
subparagraph are—

(i) the limitation imposed by section 38(c), and
(ii) the limitation imposed by section 53(c).
(C) Bonus depreciation amount. For purposes of this paragraph—

(i) In general. The bonus depreciation amount for any taxable year is
an amount equal to 20 percent of the excess (if any) of—

(I) the aggregate amount of depreciation which would be
allowed under this section for eligible qualified property



placed in service by the taxpayer during such taxable year
if paragraph (1) applied to all such property, over

(11) the aggregate amount of depreciation which would be
allowed under this section for eligible qualified property
placed in service by the taxpayer during such taxable year
if paragraph (1) did not apply to any such property. The
aggregate amounts determined under subclauses (1) and (1)
shall be determined without regard to any election made
under subsection (b)(2)(C), (b)(3)(D), or (g)(7) and without
regard to subparagraph (A)(ii).

(if) Maximum amount. The bonus depreciation amount for any taxable
year shall not exceed the maximum increase amount under clause
(ii), reduced (but not below zero) by the sum of the bonus
depreciation amounts for all preceding taxable years.

(ili)Maximum increase amount. For purposes of clause (ii), the term
"maximum increase amount” means, with respect to any
corporation, the lesser of—

(I) $30,000,000, or

(11) 6 percent of the sum of the business credit increase amount,
and the AMT credit increase amount, determined with
respect to such corporation under subparagraph (E).

(iv)Aggregation rule. All corporations which are treated as a single
employer under section 52(a) shall be treated—

() as 1 taxpayer for purposes of this paragraph, and

(1) as having elected the application of this paragraph if any
such corporation so elects.

(D) Eligible qualified property. For purposes of this paragraph, the term
"eligible qualified property" means qualified property under paragraph
(2), except that in applying paragraph (2) for purposes of this
paragraph—

(i) "March 31, 2008" shall be substituted for "December 31, 2007"
each place it appears in subparagraph (A) and clauses (i) and (ii) of
subparagraph (E) thereof,

(i) "April 1, 2008" shall be substituted for "January 1, 2008" in
subparagraph (A)(iii)(1) thereof, and



(iif)only adjusted basis attributable to manufacture, construction, or
production after March 31, 2008, and before January 1, 2010, shall
be taken into account under subparagraph (B)(ii) thereof.

(E) Allocation of bonus depreciation amounts.

(i) Ingeneral. Subject to clauses (ii) and (iii), the taxpayer shall, at
such time and in such manner as the Secretary may prescribe,
specify the portion (if any) of the bonus depreciation amount for
the taxable year which is to be allocated to each of the limitations
described in subparagraph (B) for such taxable year.

(if) Limitation on allocations. The portion of the bonus depreciation
amount which may be allocated under clause (i) to the limitations
described in subparagraph (B) for any taxable year shall not
exceed—

() in the case of the limitation described in subparagraph
(B)(i), the excess of the business credit increase amount
over the bonus depreciation amount allocated to such
limitation for all preceding taxable years, and

(1) in the case of the limitation described in subparagraph
(B)(ii), the excess of the AMT credit increase amount over
the bonus depreciation amount allocated to such limitation
for all preceding taxable years.

(iii)Business credit increase amount. For purposes of this paragraph,
the term "business credit increase amount” means the amount
equal to the portion of the credit allowable under section 38
(determined without regard to subsection (c) thereof) for the first
taxable year ending after March 31, 2008, which is allocable to
business credit carryforwards to such taxable year which are—

(I) from taxable years beginning before January 1, 2006, and

(11) properly allocable (determined under the rules of section
38(d)) to the research credit determined under section
41(a).

(iv)AMT credit increase amount. For purposes of this paragraph, the
term "AMT credit increase amount” means the amount equal to the
portion of the minimum tax credit under section 53(b) for the first
taxable year ending after March 31, 2008, determined by taking
into account only the adjusted minimum tax for taxable years
beginning before January 1, 2006. For purposes of the preceding
sentence, credits shall be treated as allowed on a first-in, first-out
basis.



(F) Credit refundable. For purposes of section 6401(b), the aggregate
increase in the credits allowable under part IV of subchapter A for any
taxable year resulting from the application of this paragraph shall be
treated as allowed under subpart C of such part (and not any other
subpart).

(G) Other rules.

(i) Election. Any election under this paragraph (including any
allocation under subparagraph (E)) may be revoked only with the
consent of the Secretary.

(i) Partnerships with electing partners. In the case of a corporation
making an election under subparagraph (A) and which is a partner
in a partnership, for purposes of determining such corporation's
distributive share of partnership items under section 702—

() paragraph (1) shall not apply to any eligible qualified
property, and

(11) the applicable depreciation method used under this section
with respect to such property shall be the straight line
method.

(iii)Special rule for passenger aircraft. In the case of any passenger
aircraft, the written binding contract limitation under paragraph
(2)(A)(iii)(1) shall not apply for purposes of subparagraphs
(C)()(1) and (D).

(H) Special rules for extension property.

(i) Taxpayers previously electing acceleration. In the case of a
taxpayer who made the election under subparagraph (A) for its first
taxable year ending after March 31, 2008—

() the taxpayer may elect not to have this paragraph apply to
extension property, but

(1) if the taxpayer does not make the election under subclause
(), in applying this paragraph to the taxpayer a separate
bonus depreciation amount, maximum amount, and
maximum increase amount shall be computed and applied
to eligible qualified property which is extension property
and to eligible qualified property which is not extension

property.

(ii) Taxpayers not previously electing acceleration. In the case of a
taxpayer who did not make the election under subparagraph (A) for
its first taxable year ending after March 31, 2008—



() the taxpayer may elect to have this paragraph apply to its
first taxable year ending after December 31, 2008, and each
subsequent taxable year, and

(1) if the taxpayer makes the election under subclause (1), this
paragraph shall only apply to eligible qualified property
which is extension property.

(iii)Extension property. For purposes of this subparagraph, the term
"extension property" means property which is eligible qualified
property solely by reason of the extension of the application of the
special allowance under paragraph (1) pursuant to the amendments
made by section 1201(a) of the American Recovery and
Reinvestment Tax Act of 2009 (and the application of such
extension to this paragraph pursuant to the amendment made by
section 1201(b)(1) of such Act).



